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Synopsis 
 
John Stuart Mill argued that “there ought to exist the fullest liberty of professing and 
discussing, as a matter of ethical conviction, any doctrine, however immoral it may be 
considered”.1  Mill justified elevating free speech to a fundamental right on the basis 
that the fullest liberty of expression is required to push our arguments to their logical 
limits, and that if liberty of expression is stifled the price paid is “a sort of intellectual 
pacification” that sacrifices “the entire moral courage of the human mind”.2 
 
Freedom of expression is guaranteed under Article 19 of the Universal Declaration 
on Human Rights (UDHR), and similarly under article 19 of the International 
Covenant on Civil and Political Rights (ICCPR).  Yet freedom of expression under 
these instruments is not absolute. Post WWII, the international community identified 
discrimination and racism as abuses of human dignity and equality, as well as a major 
cause of other human rights violations including genocide.  Thus international law 
recognises that freedom of expression may be restricted.3   
 

Article 20 of the ICCPR requires States to prohibit promotion of national, racial or 
religious hatred that incites discrimination, hostility and violence.  Article 4 of the 
International Convention on the Elimination of All Forms of Racial Discrimination 
(CERD) goes further and requires States to criminalise the “dissemination of ideas 
based on racial superiority or hatred”.4  
 
Section 18C Racial Discrimination Act 1975 (Cth) was enacted in compliance with 
these international obligations by dint of the external affairs powers in the 
Commonwealth Constitution (s.51(xxix)).  Section 18C relevantly provides that “It is 
unlawful for a person to do an act, otherwise than in private, If: (a) the act is 
reasonably likely in all the circumstances to offend, insult, humiliate or intimidate 
another person or group of people, and (b) the act is done because of race, colour or 
national or ethnic origin”. 
 
A successful case was brought against conservative commentator Andrew Bolt in 
2011 for contravening s.18C after he published comments suggesting a number of 
prominent indigenous Australians identified as such for their own professional 
advantage. 5  This case, together with some prominent complaints brought in the 
Human Rights Commission against certain Queensland University of Technology 
students, and The Australian’s late cartoonist, Bill Leak, led to calls for the repeal or 
reform of s.18C.  
 
Ben Symons will look at some of the cases brought under s.18C of the Racial 
Discrimination Act 1975 (Cth), and discuss the issues surrounding the recent debate 
concerning the legitimacy of s.18C in a modern democracy.  
                                                        
1 John Stuart Mill, “On Liberty”, 1978, at p.15; subject however to one limitation discussed at p.9 
namely action that invades the rights of a person (the “harm principle”). 
2 Ibid. 
3 The ICCPR, Article 19(3). 
4 During their ratification process, Australia made reservations to Article 4 of CERD and Article 20 of 
the ICCPR justifying this on the grounds that criminal punishment was considered both 
disproportionate to the harm caused by hate speech, and a risk to freedom of speech.   
5 Eatock v Bolt [No 2] (2011) 284 ALR 114. 
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2011/2011fca1103  

http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2011/2011fca1103
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Talking Points 
 
Free speech is intrinsic to modern conceptions of democracy. In Australia, the 
freedom of political speech has been recognised as an indispensable incident of the 
system of representative democracy guaranteed in the Commonwealth Constitution.6 
 
This freedom, however, is not a personal right.7  Rather, the freedom is understood as 
effecting a restriction on legislative power.8  
 
Nevertheless, political debate in this country often calls in aid a more general right to 
free speech akin to the individual rights entrenched in the First Amendment to the US 
Constitution.  Yet even in the USA the foundations of the right to free speech are 
justified by reference to the necessity of creating a level playing field for individuals 
to engage in the political process.9 
 
Despite the limited scope of the constitutional right to free speech in Australia, we see 
it argued that there should be no constraints on the free flow of information and 
ideas. 10  This argument featured heavily in the debates surrounding the recent 
parliamentary inquiry into s.18C of the Racial Discrimination Act 1975 (Cth).11  
 
Australia is a signatory to international instruments which require the prohibition of 
conduct that incites racial discrimination, hostility and violence. In accordance with 
these obligations, Parliament passed the Racial Hatred Act 1995 (Cth) following an 
extensive debate which stretched over nearly a full parliamentary sitting year.12  The 
Explanatory Memorandum to the Racial Hatred Bill noted that a balance was struck 
between competing rights, and that the Act was “not intended to limit public debate 
about issues that are in the public interest.” 
 
The terms “offend, insult, humiliate or intimidate” in s.18C have been interpreted to 
apply only to conduct that has “profound effects not to be likened to mere slights”.13 
Despite this restrictive interpretation, there were calls from members of parliament 
and in academic circles to either reform or repeal s.18C because its language strayed 
impermissibly beyond the requirments in the international conventenions 14 , and 
because of its chilling effect on free speech.15 The Attorney General, George Brandis, 

                                                        
6 Lange v Australian Broadcasting Corporation[1997] HCA 25; (1997) 189 CLR 520 at 557-559. 
7 Unions NSW v New South Wales [2013] HCA 58; (2013) 252 CLR 530 at 554, [36]. 
8 With a balance struck between the importance of the purpose of the legislation and the extent of the 
restriction on the freedom: McCloy v New South Wales [2015] HCA 34;  (2015) 257 CLR 178 at [89]. 
9 Cass Sunstein, “Free Speech Now”, 59 U. Chi. L. Rev. 255, 316 (1992): “we should understand the 
free speech principle to be centered above all on political thought. In this way the free speech principle 
should always be seen through the lens of democracy.” 
10 (eg) Lorraine Finlay, “The Continuing Fight Against 18C Where To From Here?”, Policy, Vol. 33 
No. 2, Winter 2017, pp32-36:  https://www.cis.org.au/app/uploads/2017/07/33-2-finlay-lorraine.pdf  
11 http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights_inquiries/Freedo
mspeechAustralia  
12 The Act inserted Part IIA into the Racial Discrimination Act 1975 (Cth), comprising sections 18B-
18E). These provisions have remained unamended since their introduction. 
13 Creek v Cairns Post Ltd (2001) 112 FCR 352 at [16] (Keifel J); Bropho v Human Rights and Equal 
Opportunity Commission (2004) 135 FCR 105 at [67]-[68] (French J). 
14 (eg) R. v. Poole; Ex parte Henry (No. 2) (1939) 61 CLR 634. 
15https://theconversation.com/section-18c-is-too-broad-and-too-vague-and-should-be-repealed-64482  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1997/25.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2013/58.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2015/34.html
https://www.cis.org.au/app/uploads/2017/07/33-2-finlay-lorraine.pdf
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights_inquiries/FreedomspeechAustralia
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights_inquiries/FreedomspeechAustralia
https://theconversation.com/section-18c-is-too-broad-and-too-vague-and-should-be-repealed-64482
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contributed to this debate by stating his view that people in this country “have the 
right to be bigots”.16 
 
The counter argument, identified by such notable scholars as Jeremy Waldron, is that 
the right to freedom of expression must be mediated when it comes into conflict with 
the right to human dignity.17 This is because group defamation has a pernicious effect 
on the free speech of those who are subjected to it.18  
 
A central issue in this CPD topic is therefore whether free and unrestricted public 
discourse is a sine qua non for political legitimacy in a democracy. And if it is 
thought that free speech must take primacy over other fundamental rights for this 
reason, whether the types of expression caught by s.18C 19 could ever be said to 
contribute to the quality of democratic engagement such that they warrant protection. 
 
 
TJD 
9 October 2017 
 

                                                        
16 Hansard, 24 March 2014, Senate, page 1797; see also George Brandis, “In Defence of Freedom of 
Speech” (2012) 56(10) Quadrant 21; http://mobile.abc.net.au/news/2014-03-24/brandis-defends-right-
to-be-a-bigot/5341552  
17 The preamble to the Universal Declaration on Human Rights commences “Whereas recognition of 
the inherent dignity and of the equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world”. 
18  Jeremy Waldron, “The Harm in Hate Speech”, Cambridge: Harvard University Press, 2012; 
http://www.nytimes.com/2012/06/24/books/review/the-harm-in-hate-speech-by-jeremy-waldron.html  
19 (eg) http://www.humanrights.gov.au/our-work/race-discrimination/projects/glance-racial-
vilification-under-sections-18c-and-18d-racial  

http://mobile.abc.net.au/news/2014-03-24/brandis-defends-right-to-be-a-bigot/5341552
http://mobile.abc.net.au/news/2014-03-24/brandis-defends-right-to-be-a-bigot/5341552
http://www.nytimes.com/2012/06/24/books/review/the-harm-in-hate-speech-by-jeremy-waldron.html
http://www.humanrights.gov.au/our-work/race-discrimination/projects/glance-racial-vilification-under-sections-18c-and-18d-racial
http://www.humanrights.gov.au/our-work/race-discrimination/projects/glance-racial-vilification-under-sections-18c-and-18d-racial

